IN THE CTRCUIT COURT OF THE “IRCUIT ¢oy:d ;OLERK
TENTH JUDICIAL CIRCUIT, IN AND FOR POLK COUNTY 7 May 5, oo -
AR )
IN RE: THE MATTER OF
SAM KILLEBREW, an individual, CASE NO.: 53-2011-CA-001950-0000-00
Plaintiff,
V.

LORI EDWARDS, Polk County Supervisor
of Elections, RICHARD M. WEISS, Clerk of
the Circuit court for Polk County, Florida,
and Auditor to the Board of County
Commissioners and POLK COUNTY,
FLORIDA, a political subdivision of the

State of Florida,

Defendants.
/

MOTION TO INTERVENE AND MOTION TO DISMISS FOR LACK OF STANDING AND
FAILURE TO STATE A CAUSE OF ACTION FOR DECLARATORY RELIEF
AND MEMORANDUM OF LAW IN SUPPORT

Defendants in Intervention, JOHN HALL and the LAKELAND TEA PARTY AND 912
PROJECT, through undersigned counsel and pursuant to Florida Rules of Civil Procedure 1.230
and 1.420(b), hereby requests that this Court enter an Order permitting them to intervene in the
above-captioned action and an order dismissing this action for lack of standing and fo; failure to
state a cause of action. As grounds, Defendants in Intervention state:

1. On May 3, 2011, Plaintiff filed a Declaratory Judgment Complaint seeking a
declaration by this Court that Article 2, sections 2.3 and 2.5 of the Polk County Charter violate
Article VI, section 4 and Article II, section 5 of the Florida Constitution.

2. Plaintiff brings suit as “a resident and voter of Polk County, Florida” against Polk
County’s Supervisor of Elections, Polk County’s Auditor of the Board of County Commissioners

and Polk County, Florida.



3. Defendant in Intervention, John Hall, is a candidate for Commissioner of Polk
County in the upcoming 2012 election. Exhibit A.

4, Defendant in Intervention, The Lakeland TEA Party and 912 Project, is a
watchdog political group.

5. Lakeland Tea Party was formed to promote and defend the American principles
of individual liberty and constitutional government by means of educational and political
activity.

6. Lakeland 912 was formed on June 11, 2009 as a non-partisan group whose goal
was to preserve the American republic for future Americans.

7. In or about October 2009, Lakeland Tea Party and Lakeland 912 merged with the
“paramount goal” of electing political candidates at all Jevels and branches of government who
believe in the same basic principles and values as our Country's Founders by educating their
membership and the voting public, by validating and supporting pivotal candidates, and by
challenging candidates whose beliefs are detrimental to the United States of America or whose
proposed actions would cause national, state or local governments to act in a fiscally or ethically
irresponsible manner.

8. Defendants in Intervention wish to intervene in this action to prevent a waste of
judicial resources and to prevent a miscarriage of justice.

9. Because Plaintiff fails to allege either a legal basis for standing to bring this suit
and because Plaintiff fails to allege an adequate basis for seeking declaratory relief, this Court

does not have jurisdiction over this matter.



1
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and fails to allege any legally cognizable personal right, immunity or privilege that has been
adversely affected by those provisions of Polk County’s charter that Plaintiff challenges.

11. Defendants in Intervention wish to assure that Plaintiff’s lack of standing and
failure to activate the jurisdiction of this Court are adequately brought to the Court’s attention
and are adequately briefed for the Court’s benefit.

WHEREFORE, Defendants in Intervention move this Court for an order allowing them
to intervene and dismissing Plaintiff’s Declaratory Judgment action with prejudice

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO INTERVENE

Pursuant to Florida Rule of Civil Procedure 1.230, “[a]nyo
pending litigation may at any time be permitted to assert a right by intervention, but the
intervention shall be in subordination to, and in recognition of, the propriety of the main
proceeding, unless otherwise ordered by the court in its discretion. Fla. R. Civ. P. 1.230 (West
2008). Whether to permit intervention is within a trial court’s discretion. Union Central Life Ins.
Co. v. Carlisle, 593 So0.2d 505, 507 (Fla. 1992).

In this matter, Defendant in Intervention, John Hall, has an interest in this litigation
because he is running for a seat on the Polk County Board of Commissioners that will be vacated
by a commissioner whose term expires under a challenged provision of the Polk County charter.
Defendant in Intervention, The Lakeland Tea Party and 912 Project, has an interest in this
litigation as watchdog political groups formed to insure that citizens of Polk County, Florida
continue to enjoy the liberties afforded by a constitutional government. Defendants in
Intervention have secured the representation of an appellate attorney who specializes in

constitutional law and who practices before the Supreme Court of Florida and the Supreme Court
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of the ssure that Plaintiff’s lack of standing
and failure to activate the jurisdiction of this Court are adequately brought to the Court’s
attention and adequately briefed for the Court’s benefit.

WHEREFORE, Defendants in Intervention move this Court for an order allowing one or

more of them to intervene.

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO DISMISS FOR LACK

OF STANDING AND FAILURE TO STATE A CAUSE OF ACTION
L PLAINTIFF’S SUIT MUST BE DISMISSED FOR LACK OF STANDING.

Whether a party has standing to bring an action is a question of law. Wexler v. Lepore,
878 So0.2d 1276, 1280 (Fla. 4™ DCA 2004), citing Alachua County v. Scharps, 855 So.2d 195,
198 (Fla. 1** DCA 2003). In conducting the review, the court accepts the allegations of the
complaint as true. Wexler, 878 So.2d at 1280, citing Hospice of Palm Beach County v. State,
876 So0.2d 4 (Fla. 1 DCA 2004). To possess standing, the party must allege that he has suffered
or will suffer a special injury. Wexler, 878 So0.2d at 1280, citing Scharps, 855 So.2d at 198; see
also Wiccan Religious Cooperative of Fla., Inc. v. Zingale, 898 So.2d 134, 136 (Fla. 1 DCA
2005), citing Valley Forge Christian College v. Americans United for Separation of Church &
State, 454 U.S. 464, 473 (1982)(stating that a party must allege facts showing that he has been
adversely affected); Congress of Indus. Orgs. v. McAdory, 325 U.S. 472, 475 (1945)(stating that
the Court will not pass upon the constitutionality of legislation when the party bringing the suit
cannot assert antagonistic rights); State v. Benitez, 395 So.2d 514, 517 (Fla. 1981)(stating that a
party cannot challenge a statutory enactment that does not adversely affect that party’s personal
or property rights); Chamberlin v. Dade County Bd., 171 So.2d 535, 537 (Fla. 1965)(holding that

parents who brought suit challenging certain religiously-related practices at baccalaureate

programs in public schools were without standing because their children, who were enrolled in
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0, Qs

155, citing Rickman v. Whitehurst, 734 So. 205 (1917). Anyone
seeking redress, either preventative or corrective, must allege and prove special damages peculiar
to himself and distinguished from damages suffered by the community as a whole. City of
Sarasota v. Windom, 736 So.2d 741, 743 (Fla. 2d DCA 1999), citing Boucher v. Novtny, 102
So.2d 132, 135 (Fla. 1958).

The only exception to this special injury requirement is where there is an attack upon
constitutional grounds based directly upon the Legislature’s raxing and spending power. Fornes,
476 So.2d at 155, citing Department of Administration v. Horne, 269 So.2d 659 (Fla. 1972);
Depdrtment of Revenue v. Markham, 396 So0.2d 1120 (Fla. 1981); see also Council for Secular
Humanism, Inc. v. McNeil, 44 So0.3d 112, 121 (Fla. 1® DCA 2010)(reiterating Rickman standing
rule and limited exception created in Horne). Florida’s Supreme Court has steadfastly refused to
depart from the special injury requirement or to expand the exception to that requirement

established in Horne. Fornes, 476 So0.2d at 156, citing United States Steel Corp. v. Save Sand

Key, Inc., 303 S0.2d 9 (Fla. 1974); see also McNeil, 44 So.3d at 122. Florida’s Supreme Court

































